Conference report

RECENT DEVELOPMENTS IN PRIVATE INTERNATIONAL LAW AND BUSINESS LAW

Held by ERA in Trier, 5-6 June 2008

Thalia Kruger

Senior Lecturer, University of Cape Town

The Academy of European Law (ERA), situated in Trier and with the financial support of the European Commission, organises conferences and summer schools on various topics of EU law. As this field of law is on the increase, so is the area in which ERA is active, and private international law has become one of the recurrent conference topics. On 5-6 June a conference was held on recent developments in private international law and business law (covering civil jurisdiction, civil procedure, contract, delict, insolvency, and company law). The speakers and participants were comprised of a mix of academics and practitioners. As always, this made for quality discussions at the crossroads between high-tech theory and everyday reality. The conference was conducted in English, French, and German, with simultaneous translation and had been organised by Dr Angelika Fuchs and her team at ERA. 
While it is impossible to recount in detail all the interesting things that were said, the purpose of this report is to give a summary of the interventions, with a focus on what is new. I will follow the structure and order of the programme.
I. Cross-border litigation

The ‘Brussels I’ Regulation: private law and anti-suit injunctions, by Andrew Dickinson, Solicitor Advocate (Higher-Courts – Civil); Consultant, Clifford Chance LLP, London 

If there were ever a topic that divides the common law and civil law countries of the EU, this is it. Fill a room with lawyers from the common and civil law traditions and watch them argue about comity and mutual trust, about the scope of the Brussels I Regulation and the space left for national law, about the specificity of the English courts and arbitration system, about the slowness of some other courts. The European Court of Justice in Turner v Grovit (C-159/02) found that an anti-suit injunction may not be granted regarding proceedings that are pending in another EU Member State and that fall within the framework of the Brussels I Regulation. However, the last word has not been spoken. The English House of Lords has referred another preliminary question to Luxemburg in the West Tankers case: ‘Is it consistent with EC Regulation 44/2001 for a court of a Member State to make an order to restrain a person from commencing or continuing proceedings in another Member State on the ground that such proceedings are in breach of an arbitration agreement?’ (C-185/07). This ‘final battle’ has not yet been fought and there are strong arguments for both sides. The nature of the rights sought to be protected, a relevant criterion when determining the scope of the Brussels I Regulation (according to De Cavel, 120/79), is arbitration proceedings. On the other hand, but for the arbitration clause, the Italian courts would have Regulation-based jurisdiction to hear the case. 
Infringements of IP rights: jurisdiction and applicable law issues, by Paul Torremans, Professor of Intellectual Property Law at the University of Nottingham

The EU rules on jurisdiction in intellectual property matters have solicited case-law that has been heavily criticised by those specialised in the field. Even though steps have been taken in this direction, the EU still does not have comprehensive community-wide patent legislation. An EU patent, as it exists today, is in fact a bundle of national patents, even though this is not the perception by industry, which sees the bundle as only one patent. Maybe the bad outcome of the cases should be a wake-up call to go further in EU patent law. The main problem is the ECJ’s insistence on the exclusive jurisdiction of the courts of the State where the patent was registered. (These problems usually do not arise when copyright is concerned, because there is no exclusive jurisdiction for copyright, which is most often not a registered right.) According to the ECJ, whenever validity is raised in litigation, the exclusive jurisdiction of the court of the place of registration provided for in Article 22(4) of the Brussels I Regulation kicks in (GAT, C-4/03). However, it is not clear whether the court first seised must decline jurisdiction. Another possibility would be to view the issue as a preliminary question, stay proceedings and give the party raising invalidity a specified period of time to introduce proceedings in the appropriate court. If he or she fails to do so, the case will continue on the basis that the plea of invalidity is abandoned. Alternatively, one could envisage a system where the case is transferred to the court with exclusive jurisdiction. This would work in the same way as the mechanism in Article 15 of the Brussels IIbis Regulation, which contains the possibility of a court in one EU Member State to transfer a case (regarding parental responsibility) to a court in another Member State if that court would, according to certain criteria, be in a better position to hear the case. The ECJ has also interpreted the Brussels I Regulation’s Article 6, the provision on the joinder of defendants, in a restrictive way (in Roche Nederland, C-539/03): it can be used only when the same patent is concerned, and not when the issue regards different national patents of the same bundle (the spider in the web scenario according to the IP jargon). Torremans emphasised the importance of legal certainty and added that this goal might not be reached by private international law, but rather by unified EU patent law. 
The new Regulation on service of documents, by Patrick Wautelet, Professor at the University of Liège

The Service Regulation (1348/2000) had been subjected to revision, foreseen after seven years of being in force. The result was a replacement: Regulation 1393/2007 will enter into force on 13 November 2008. This new Regulation remains one of coordination rather than harmonisation and still refers back to national law for certain issues (such as the date of service). The Regulation retains the basic mode of operation of its predecessor and the service of documents takes place between transmitting agencies and receiving agencies. This can happen electronically if both States so permit. After transmission, the receiving agency must effect service as soon as possible, but in any event within one month. This timeframe has become an obligation in the new Regulation, which is stronger than it was under the previous one. However, no sanction is provided if service is not effected within the one month term. Secondary means of service, such as by consular or diplomatic channels, by post, or direct service, remain possible, and the Regulation’s rules on the date of service also apply to them. Service must be in the official language of the Member State or place where the addressee lives, or in a language that he or she understands. This last possibility, which will often be useful in practice, has been relaxed to include any language, and not only an official language of the Member State where service is effected.
Certain issues remain unresolved in the new Regulation: 
· What if the address is incorrect?

· What is the legal value of ‘internalised’ service, as permitted by domestic laws, such as serving documents at the domestic establishment of a subsidiary, rather than at the head office of the company in another EU Member State, or serving documents at the establishment of a legal representative or an agent?

· Could nothing be done about Member States that appoint only one central authority and do not tolerate decentralisation?
Alternative dispute resolution: the new Directive on mediation in civil and commercial matters, by Burkhard Hess, Professor at the University of Heidelberg
Although the European Community has only limited competence in the field of alternative dispute resolution, a Directive on certain aspects of mediation in civil and commercial matters has been adopted on 23 April 2008. It must be implemented in the national laws of the Member States by 2011. The directive is the first piece of hard EU law in the field. A European code of conduct already exists; this is a semi-official soft law text published on the European Judicial Network and used by mediators, also for advertisement purposes, but without review as to whether mediators professing to do so, really comply with its standards. The Directive is limited to cross-border disputes and its practical effect will be fairly limited, which is regrettable. For instance, the issue of professional qualification of mediators is not dealt with, while training and accreditation is controversial in this competitive market. The areas covered include enforceability (if the parties agree to the result being enforceable), confidentiality (no forced disclosure in subsequent court proceedings, except where there are considerations of public policy, such as the best interests of children, or where disclosure is necessary for purposes of enforcement), and prescription (recourse to mediation may not lead to subsequent impossibility to institute court proceedings on the basis of prescription). 
By way of good-functioning example, Hess referred to the practice of the Landgericht of Göttingen, where judges make litigants aware of the possibility of mediation. The cases referred to mediation have a high success rate. If mediation fails, a hearing follows. This model has been copied in other German courts, including in Hessen, Schleswig Holstein and in several courts of Nordrhein-Westfalen.
II. Future Developments

The Future of judicial cooperation in civil and commercial matters, by Salla Saastamoinen, Head of Civil Justice Unit of DG Justice, Freedom and Security of the European Commission (*supplemented by the outcome of the Council Meeting on Justice and Home Affairs of 5 and 6 June 2008) 
In the ten years since the Tampere conclusions of the Council (1999), a significant acquis has been created in the field of civil justice, including the enforcement of judgments and effective justice for all. The ultimate aim is to abolish exequatur completely. This has been achieved in the Brussels IIbis Regulation in the field of parental abduction of children. The Commission is currently drafting a report on the application of the Brussels I Regulation, and this should be completed by the end of 2008. 
EU procedures have also been set up, for which intermediary procedures of enforcement are unnecessary. In this category, after the European Enforcement Order, the Order for Payment Regulation will enter into force in December 2008, and the Small Claims Procedure Regulation in January 2009. The idea was to create a 28th complete civil justice regime, which would exist alongside those of the Member States, but this has not been possible. Saastamoinen expressed the hope that the new EU procedures would influence existing national ones. 

On the front of applicable law, the Rome II Regulation (on the law applicable to non-contractual obligations) will enter into force in January 2009. The Rome I Regulation on the law applicable to contractual obligations was adopted by the Council on 6 June 2008. 

There are currently two family law proposals on the table. The first regards maintenance obligations and the instrument will cover jurisdiction, applicable law, recognition and enforcement, and co-operation. The aim is to totally abolish exequatur also in this area, but there are still some national views to the contrary. On 6 June 2008 the Council adopted a set of political guidelines regarding further work. On the other proposal, the so-called Rome III Regulation on the law applicable to divorce, no consensus could be reached while unanimity is required in this field. The Commission will investigate whether there are other possible ways forward, such as enhanced co-operation. It would be the first time that this route is chosen in the field of private international law. 
Regarding matrimonial property, after the Green paper of 2005 an expert group is currently working on an impact assessment. A proposal for legislation can be expected by the end of 2009 or beginning of 2010. An impact assessment is also being carried out for wills and succession and legislation will probably be proposed in 2009. Possible inclusions are a European heritage certificate and a register of wills.
On the Green paper on the attachment of bank accounts, the Commission had received 70 replies and is currently busy with an impact assessment. Regarding the transfer of assets, the phase of public consultation has been started in March. 

Regarding external relations, the EC has adopted a decision authorising the Member States (at least those that have not yet done so) to ratify the 1996 Hague Child Protection Convention. The EC is currently a Member of the Hague Conference on Private International Law. There will be a proposal to sign the 2005 Hague Choice of Court Convention, but before it can be ratified, amendments have to be made to the Brussels I Regulation. 

III. Conflict of laws

The new ‘Rome I’ Regulation, by Etienne Pataut, Professor at the University of Cergy-Pontoise
The Rome I Regulation was adopted by the Council the day after this intervention at the conference, namely on 6 June 2008. This is the end of a long process of difficult negotiations. The Regulation will replace the 1980 Rome Convention and will enter into force on the same day for all Member States: no more need for lengthy ratification procedures as was the fate of the Rome I Regulation and its protocols. The ECJ will also automatically have powers of interpretation (by way of response to preliminary questions by national courts). 
The end result is a text that is rather similar to the Convention. The philosophy and structure has been retained: Parties have total liberty in choosing the applicable law and they may change this law at any stage; a link with the system they choose is unnecessary. The concept of EC mandatory rules is introduced: A new provision (Art 3(4)) states that such rules will be applied despite a choice of law, if all the elements of the contract (apart from the choice) are located in the EU. If the parties had made no choice, the law most closely connected to the contract will be applied. The Regulation contains a new, elaborate list of presumptions of what the characteristic performance for a certain contract is (Art 4(1) and (2)). However, the presumption may still be set aside if another law is more closely connected to the contract (Art 4(3)). Thus, after a severe debate on the margin of appreciation that should be permitted to judges, in essence the rule has not been changed greatly from that of the Convention. 
Regarding weaker parties, only passengers, insurance policy holders, consumers, and employees got special rules. The provision on insurance contracts (Art 7) was criticised by Pataut and others as a bad solution. Pataut expressed the hope that it would be changed at some future revision of the Regulation. The situation of insurance contracts that cover risks not classified as large and situated outside the EU is unclear. The most important amendment relates to consumers. Indeed, the current possibilities of electronic communication and cross-border purchases are much more comprehensive than in the 1980s, when the Convention was concluded. Firstly the scope of the provision has been enlarged by taking out the Convention’s restriction to movables. Moreover, the Regulation (Art 6) no longer requires the professional to ‘go and find’ the consumer for the protective rule to be triggered: The Regulation’s new criterion is whether the professional directed its activities towards the country of the consumer’s habitual residence and whether the contract falls in the scope of such activities. The provision on employment contracts (Art 8) has largely remained as it was. 
The ‘Rome II’ Regulation, by Karsten Thorn, Professor at the Bucerius Law School, Hamburg
The Rome II Regulation will enter into force on 11 January 2009 and will apply to events that occur after that date. It will apply to civil and commercial matters, but certain issues are excluded, such as violation of privacy and rights relating to personality, including defamation (Art 1). These exclusions mean that the separate national rules will continue to apply and the system will thus remain fragmented. The Regulation permits parties to choose the law applicable to their obligation (Art 14). Two exceptions exist: Non-contractual obligations arising out of unfair competition (Art 6(4)), and the infringement of intellectual property rights (Art 8(3)). The choice can be made before the event if the parties involved are pursuing a commercial activity, or after the event.
The general rule if no choice had been made, is that the law of the place of the damage is applicable (Art 4(1)). However, if both parties have their habitual residence in the same State, other than that of the damage, the law of the place of habitual residence applies. The law of another State can be applied if it is more closely connected to the event, for instance when the parties have a pre-existing contract that is most closely connected to that State. One of the big problems with the Regulation is the different solution to that of the Hague Convention on the law applicable to Traffic Accidents (1971), which will stay applicable in the EU Member States in which it is in force (Belgium, Czech Republic, France, Latvia, Lithuania, Luxembourg, Netherlands, Poland, Slovakia, Slovenia, and Spain). The rules of safety and conduct of the place of the event remain applicable for the assessment of the conduct (eg duty of care) (Art 17). 
IV. International Company Law

Legal problems of private limited companies abroad, by Eva-Maria Kieninger, Professor at the University of Würzburg

An important issue in European private international law is the determination of the seat of a company. The Centros case (C-212/97) has in Germany been interpreted as meaning that the statutory seat theory should be granted preference; this was confirmed at the Federal Court level and Germany is in the process of amending the law on companies (in its civil code). However, not all Member States have interpreted the Centros judgment in this way. Belgian private international law (Code enacted in 2004), for instance, has been retaining the principle that a company is established where its real seat is, and not necessarily where it is established. On the other hand, the code explicitly states in its generally phrased Article 2 that EU law has pre-eminence. This results in an unclear situation. 
There are currently many private limited companies (formed under English law) active in Germany. The private limited company is better suited for a one man business than the Germany GmbH. Under English law, a single pound is sufficient to establish a company. The process in England is faster and it is possible to buy a pre-existing company in one day, while setting up a GmbH takes about four weeks. Another consequence of the incorporation theory is that a parent company acting through subsidiaries in different States can operate using the same statute, rather than a having different one in every EU country. In Germany an unsolved question is whether a private limited company in Germany can sidestep the German rules on employee participation.
Setting up private limited companies to act in other countries also has drawbacks and dangers. First, the real seat theory determines that a different law will apply to it. For issues such as director’s liability, German courts would have to apply English law. Second, the potential application of two different legal systems can lead to lack of legal certainty. Creditors have to protect themselves. Some do this by not doing business with private limited companies in Germany, others insist on security. For this purpose creditors need information, in the case of private limited companies published annually by way of a state of the company report to Companies House in Cardiff. Third, the different seat might lead to double requirements of publication data (for instance for fiscal law). Moreover, private limited companies have a bad reputation in Germany and often face practical difficulties even to point of the impossibility to open a bank account. 
Cross-border transfer of a company’s seat: from Daily Mail to Cartesio, by Eva-Maria Kieninger, Professor at the University of Würzburg

There are various scenarios for the change of a company’s seat. The first is a simple transfer of the registered seat (the Cartesio case, C-210/06). The articles of association will change in such an event. According to Advocate General Maduro the principle of freedom of movement must be applied so as to permit the transfer. If the ECJ follows the Advocate General, the result will be that a seat can be transferred without winding up the original company. The proposed German legislation will make this possible. 

Second is the transfer of the actual seat, which according to the incorporation theory is not a transfer at all; creditors and shareholders are not influenced and the forum provided in Article 22(2) of the Brussels I Regulation remains the same. On the other hand, fiscal duties will be changed to be imposed by the new actual seat. Denmark, on the other hand, has responded to the Centros case by converting the capital requirement from a company law to a tax law requirement, so that the transferred company would have to comply with it in order to be registered in Denmark as a tax payer. 
Regarding transfer by way of merger, the Servic case (C-411/03) leads to the question whether it is possible for a German company that wishes to move to Portugal, for instance, to create a wholly-owned subsidiary and then merge with it. The ECJ has not distinguished between mergers in and out of a specific Member State.
V. International insolvency law

Recent case-law on cross-border insolvency proceedings, by Gabriel Moss QC, Barrister, Gray’s Inn, London

There has been no attempt as yet to unify insolvency laws in the EU. The Insolvency Regulation deals with a limited number of subjects, namely jurisdiction, applicable law, and the recognition of foreign insolvency proceedings. 
The case law is filling in the details, for instance regarding the interpretation of the concept of the ‘centre of the main interests’ (COMI). The English High Court of Justice in Bankruptcy has found that an individual’s COMI is his or her habitual residence or permanent home in the case that the individual is not a professional and does not carry on business in his or her own right. The English court fairly considered various factors, such as where the individual’s wife and children lived, where he lived when he was not travelling or working abroad, and his church and social clubs etc. The District Court of Amsterdam found that the place of registration of a legal person is strongly presumed to be the COMI and that setting aside the presumption is hard: Even minimum activity in the Netherlands would suffice to have the COMI there (judgment of 31 January 2007). This does not seem to be in line with the ECJ’s reasoning in Eurofood (C-341/04) and the Dutch judgment has been criticised as chauvinistic. In other cases in England and in France, where multinational companies were concerned, the COMIs were found to be where the headquarters of the group were. One example is the Eurotunnel case (Paris Commercial Court, case no. 2006/1908, judgment of 2 August 2006), where the headquarters of the group were in Paris. 
In the Collins and Aikman case [2006] EWHC 1343 (Ch) the joint administrators had written to the creditors in order to persuade them not to initiate secondary proceedings, but to allow the proceedings to be done entirely in England. In return, they promised to take certain special local rules into account (such as existed in Germany and Spain regarding the position of creditors who were relatives of the debtor, and Italy). This is contrary to the wording of Article 4 of the Insolvency Regulation, but it was accepted by the court on the basis that it had discretion and that the proposal was the best solution in practice. The result is interesting: The creditors prevent the disruptive effect of secondary proceedings, while they get the advantages thereof. It is indeed the best of both worlds.
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